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» PEARKEEFEREER, LRI,
R B AR, A IE AR EERE XFEE (B (EU ¥ E . A XMEEER T EEK Stewart Macaulay H 2% K #5
WAL, B BTG SHME T HRKEKMER, AEAUERT KBS IR, HRARELEER A fAFHnan
35 SCAYIR OB LA 3C, S A R R 52 AR RS TE 2006 4 | A R ERE¥EHENES ERRNBHIELREKRIESE. &
BFHEA BENEHRENE LS S 2R RE B ECIE 8, 2 AR, Macaulay B 7EENA £/ 30%
&, INDER EEKE, EERERF D HECHEHAFEFINRERE , W EEH, 7
O HEEABDSES MU RE R B2 ROt R M B E LW E ", 57 R E—F £ 8 (interdisciplinary)
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@  http://www. newlegalrealism. org/events. php: The New Legal Realism Project.
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HEMEEL 2006 FH1%, EEREFRBEBRNER L ZEHNHAE T HE—-PET T
MEIBIE D ARFT RN ,20 R RTHAY 7235 X6 — T BB AR BLSE 3 UBIE ROV HE H 878, © B4 “H
HERBEE W HRA M R CRIRAFIMIR? KX RME?

WA LIRS, B EE L HAFETRESE-RERALEXZ AN HTSHKRC
REESE LB S E AN & B ARBA LIS T8 R #” (Law in Action)
ZEREEE, AN AR ERIVAE SHERARBORZ BMXR B EREL A LRSI E R
A RIEER" RN TREEFHOHRKRTER S RENME, EXDMEXETRB, %
BIL F BRI RS2 R, UIE0 T RESh LRI, MREALENZE A EX
B R E T E SGES¥ TIE LR ke SR E—EBE F L 7 AR AR, T
SR BT 4730 P A0 BB R RUR . © EAE S, AL E L EABRBET
ARBFEDZRABEE.® NETFSR, FUHTFNER A FNIESRREEAHFR AL R W
B EENALFXHWHFENRECEE R, EREXMERT, “FEERAL I A THRUTEZS
SEREETM, “FRERLECHIELRER, E B R BRI R SALHTRE, EEXE K
KARSEFEAWT O

B, BT MBS RS SR SN XK, B ER - SRR TR
(dependent variable) , BME# SR AFMIZRALBI R R o R, ZRBEBAL ENREHBARANE SHEH
ZBER BT R TRBESTENLE, IR XENECE TEERBERENK LIFELR, BR
AR SE 3 SCE AN 3E 2 S P SR TRD B R BE OB 841 , RBJBF ST 80 H T— 2 K" RE M |

® 'The New Versus The Old Legal Realism: “Things Ain’t What They Used To Be” , Wisconsin Law Review, Volume 2005, Number 2, pp365 — 403, &
HOWRIGRE, (BRI R & IWAh, TERTH — RV SOREH P EAF BB AL £ LHBRET S R : “Freedom
from Contract: Solutions in Search of a Problem?”, Wisconsin Law Review, Volume 2004. Stewart Macaulay, John Kidwell, William Whitfor ,
Contracts; Law in Action,2nd ed., Volume 1, The Introductory Course, LexisNexis,2003.

@  Stewart Macaulay, Contracts, New Legal Realism and Improving the Navigation of The Yellow Submarine, DRAFT at the Association of American Law
Schools meeting in 12 - 15 ~2005. EE R HE WA EFRET IR MR EXEROTFR, B3O AEF R (2006 4 )7E Tulane Law Review K
Fo WIS ER T H AL E XHEEMERE CGHE) PR r MR,

® EHRIAEXELERHEERE 1920 - 1930 FAME—H FEERR, SECH XDERAEFAERAMBERE SR TRANITE,
BT AR E XM I EH S EE Y HEEN R SR T RS, BN TFE - EREIEHFER. XEEE
Schlegel 4 it} : B3E F LA SFHERR B L5, HIEHEZ () E R BT RRERER . ()RS3 AY KA
¥R, QORI HE -5 EANHSBFHREFIHER, (John Henry Schlege, American Legal Realism and Empirical Social
Science: From the Yale Experince, 28 BUFF. L. REV. (1979) . % 5| Ba(3 | EHHL ) ELNHENH T RMNFALET AL+
XEEFEREANE L REZ U, R THEE¥ BB BRI HI MBS ITE. John Henry Schlege, American Legal Realism and
Empirical Social Science: From the Yale Experince, 28 BUFF. L. REV. 459, 521(1979). ¥3| HRT51@E£FLL,

® “BIRA—FELRETIANE %5 KRR BURBOE M — kB9 =4 % (tripartite approach) —— X TE &£ "Bl3L T ¥
FHESH, AME2dBRAMFEE, XRIHEEATKENER". 2RAIBIO.

@ HS5HAHFERFERIUSEE LM EEMFT, 2 1 Slewart Macaulay, Lawrence M. Friedman, John Stookey ed. Law & Society, Readings
on the Social Study of Law, W. W. Norton & Company, New York, London, 1995.Lawrence M. Friedman, The Law and Society Movement, 38
STAN. L. Rev. 763(1986) ; Bryant Garth & Joyce Sterling, From Legal Realism to Law and Society: Reshaping Law for the Last Stages of the Social
Activist State, 32 Law & SOC.Y Rev. 409(1998); Felice V. Levine, Goose Bumps and “The Search for Signs of Intelligent Life” in Sociolegal
Studies: After Twenty — Five Years, 24 Law & SOC.Y Rev. 7(1990); David M. Trubek & John Esser, “Critical Empiriciam” in American Legal
Studies: Paradax, Program, or Pandora’s Box?,14 Law & SOC. Inquiry 3(1989).

“IEfN Friedman 5 89— P ERHE Y L, BHRL F XEXERILPTR T HAANEA. 5K, WRGE F—-THRREN
& RIA B S M AR R R MR, A R R R T AR TR A Y R A RS R AR R R AT R L, KA
B b3 m T, AT T RE A R E R R R B ETRAIR TS RTE, MRS —EH", W3IOFHFL XL,

@ FEEAHEBAZICRIXNFREHMEIN T SHENRRE, U TEAAEESEZRE LR AMMYAET, REECSHWERTN
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AR AE MR B AR SE NS, I ABGER 7 S R BB E R A Bir. BHHH
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P REAIERZ TMET. #1130, A58 AEOR | H XA RN, UONEE LR LR ERIEE
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WA RIABUART R MIE A, BRA S RMFER.C B — A, B MR ET R T S d LuE%
TR A EAIR R, MR T H A SMERAAR, ST, HEmisE L aHsRifE e
H—FMRHE R AR A SEMBOARIN S E N G, X THRUE, “BrkfSest £ Ui ixE
o E B X B, B — T BRI R, A e S SRR P 3L, SR B U X R A
BRI REREAT B AR b A BB S0 ST R R B AT S AE 55, LR M bt AR . B
Sh B EERIE F R KER—MR R L H P L M TRwE R FL, BT L5k
B, 2¥SRAERFERSBARERRE, TRPITE RSN, A LR EL Ll aERE
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HREG, o “TT RE SRR S M AR FIR VA 5107 . © RAE R v REHRBOR B 2647 MW T AN
EFEEIEE O RFHRIBUERELHMAEERA ST ERNEL, MEELECS0RE. 3
AT F R FHAT RIS R RAIIEE , 3 A A AR S RN, AN LA S LUE
Bt SRR R R EEMTORE , B RN AR E WS ERIR S5 L2 R ROEM. E

@® William L. F. Felstiner et al., The Emergence and Transformation of Disputes: Naming, Blaming, Claiming - ,15 Law & SOC.’ Y Rev. 631
(1980 - 1981). F3IARTFIGLI,

O FHULEXER - RIELET BHSFERILHENRRER, B B T _E (Bottom Up) X IEKIERBITESZHNEE DI, XA
H—RFTELHEL, ERFES X HERRORE, UATEERBEREARIFABETFHERIALR. XFHATH L
(Bottom Up) I h &HEMBORS, AU RMRHFEAR T RE", REARH B EB RS RENER, RN, RITELH
BAE T B2 wop” MSSHE R R ALY, LUE IR IR A BR300 B2 (legal processes) s AjFIQ-

@ Contracts: Stewart Macaulay, John Kidwell, William Whitford: Contracts: Law in action, 2nd edition, Volume 1, Lexis Nexis Matthew Bender,
2003. pp6 7.
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MAR (ZE)MRRAFLHIET LW, EUEER R UERX LN, 200 FHAE TRAY FERIFR N EE RN S LRRE—
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R F SORRIMEAR I G004 BRI SRl SO S I 0 B A B S &t a AL
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MR EFETURARBEREEAINRNARRR(EEREM LIFER)Z £, SZHEL, Hk
BRI FE LERZTTAME R, AN ATANESERRGRNNE, BARET R SHE"0 RERNR
MR RRMER TR, A ERERH & (ARG, EOREEM ) BEL KT
O, B S AR A R BRI XA G MBS A & WA RAE R, SR 255

© XEEFHFRNALHHS KBRS ER, AT L 20 RN RINRERT"NES,

® BHHARERERNSEATRAOTENE AL AR T EMRRALSR; MR T 5= wRs Rk > ]ostst,
AL FE L EEFRHLBERRRRAAEZN.

© BRERX IR (WEFERERNBE-—FERAERPRIES), +ERK S 1996 £,

® ZRAFEIXER (HARBEHFERAEE), LA A 2002 7.

O ZEYSEXHEEINEL LR P IS AR k(4R 2R 2075 7 [, 3 LUA 35 (Donald Black) (R332 2 &
(Robert C. Ellickson, Order Without Law: How Neighbors Settle Disputes) F13% B 3% - B #7494 (Exic A. Posner, Law and Social Norms) 41 , %88
HinsR, ZERBERIN, ARAARERFRTLRENR, BREBR - BRNAMRNAE Fit. RPRERHFNER
HEFRER LA, AESFENEEA RS T HERNER, AR 2RI R R EIRMSERRIEE 205, B R A%
BAENBUNRES , XETFEAFTTAPRENER S LRAEMSFRIABERN ., RER WFANTEAR TR
R EZRE-MEELR, BB AT NRE R SRR FEFANAL T LETARR, 2— MRIFHE S (L L
W TLEMIEN )., EXZAHBTU S, BFLREFR I EERTFERORANTR, ERAKBLBRETRZ I TERFS
FHEE, B RX T R ERALRIE PR M RIE, S AREERMIEN 8 S IER. “rEMETEROHSBIZ SR
FERR. RITFEGAARFERRZIKGF AR, FR—FEEUREFAIEN SR EXTRNER". (5 8XEMHRN
BT .

@ FESRALFIXNBRSEEPRARSEFHITFER SUF ORI LH 0%, G-, HER TR NERMBB N K
B, FLE, LRTRIETERTIEM AT RO RE  EF RERERAN AANRERNSE LEARERER—B,. E0H%
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MEERRAEE TERBA X EBEEXNRHT.? EXHKEREES, b2 E KGR ML
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BOCEBARN A G, L EE EARN FRIFATE., RIEEHSEESREAERN AHEREAXRE
SRR A KM AR BRI , LASCGEES BN, R OUURE T B i AR N R
e, WRA—EPLRTRER, B EE WA RRIR IR, £ e 60 FRERI A E
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REGW LF HIL E X Al R RE AL SRR TR | SR £ CE IR R

Ba, EE ERA S HAM SR G BB 3 SRR AR — A B o X T T RY o
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HFL 2B RO IR S AL AP TR -+ 2247 L F 5138 (bottom - to — top) BB 4
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(R %kFE R EEMBELE O 5 REEFH I T SOFHROT— 3 K, U RERR
GLESFHABEMINE, AL EE ALKE AFE ITARE LEY BURY B ¥TIETS
%% 85, DS EHLN TR EZ— U880 2 R A0 SCBRAS 1 FIUE BT M BOR R BRI 3: B
b, WAEIE ARG AlA G E SIFIEAHEZ A hiE, B AU 5 RiE 816 M E 3h, Bk LH 5 i
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ZUERAZENHRARIBERUHESES

&R EFHEERAL T SCRERNYE, o] UB FE SH 25 5 A RHWAR LM LE R,
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B, ETENR , NS I 2 53516 B B R RE , BURKIIN T 4648 L BT A M R SOR SE 782
UK, UL OB EA BB LN NAGOE M2 RN TR . BHILE U EER
E” 7 2B RSB, 75 KE LA NBES HIR, A REERA W BF R 7L E <7
AR+ ZEMUKERES., XHEEMRKCEN RIS T CGEHBUE B M5 —R ¥R

@  Grant Gilmore #{#2i% . "R EB A ER, EREH T SR EEMBAL; - REEENHS BZBRE . EHRERTERI 40T
3 B PR F /A E.” Grant Gilmore, The Ages Of American Law 111(1977). $3| A% %A, WHEF TmEk, BRMEX T
e uk S0t o FR AR IE SCAOSAR 3 SGHR , i B — M R 25, 325 RS2 do v 3R 20 0 PR it VR IA R B AL 0 ) 4 R AR 3 SUIRE
SRR, iR R AR, AP KA RE L — AR P E RN R (G FE XA H RN E TS,

@ “Freedom from Contract: Solutions in Search of a Problem?” in 2004 Wisconsin Law Review, 8 Xi8ihEE A4 RS FREEEB D,
RN EEEC A ERMRAG, B x5 EHH A AN SRR, B0 N, MTa PN AEE, AR
EAEMEFIPKEG ad, BREE, T RAREGFRRNAR, EERERBELMER X SRR M H KIS ER X
R AUBBRRZHNENREMABEREFTRNA, ARNTEMLSBELE YT, 58 Stewart Macaulay, John Kidwell, William
Whitfor , Contracts : Law in Action,2nd ed., Volume I, The Introductory Course, LexisNexis,2003. FiE-fEBI3E ¥ LW HiB KR B —f
ARMERLIRENNFL FAMREEN, CREN, R TEMEMEEZ I, AP FiE 220 AW BERH b
RENEH—A O TETEIR BN, AT MHTEENER, RIS TR RE MRS SHP HOREBBRN EARNE
(ZTTIKHD KL XE, BRATTO.

@ The New Legal Realism Project. AT5[@.,
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%305, HE LB IERGET UM R BREFROER,

HR, Bk VT SH AR R EREM AR RORERRZ L, HESH,
B EH PR PO B T AL, P T EREENERETRRR. XEEAFHE
TEAIRM O3 A0 B — S B AU AR ; TR BRSE 3 BT B B0k, MR IR ML R S R AR LHF R —
BEEMLNERE, RNALCRARTFEEHRRIE AR EFMER, Bl W TRSHaMRmNS, HE
PHEAFFRBEEN, TEEFEANNERENF R T ERARBRT 7T HAAREN . 1984
i, EHEFBREAAMST KF ERT LK SHESHRY 2B 20 489 Michhell F i, 7L 845X
—IiZ S B R T F A B

1. EHARR B H# (Law is not free RXUKIE , A BN ERAR BRI,

2. RN — R B BRI AR R A GEH TR E RN R PRI LR,

3. REEH PR N EEMINELER HR BB RMENRABR, ERNFZ AN R HEEZ
], R RERE EREETEK.

4. N, it R s SR AR AT Bl , AR A R A T7E T X AR BN B B 3 ST

5. RRIMRR T TERREHAT XL Z 41, B BE R IE B & HPE A

6. RIS UB R A B 4, TR (B 1) e et R H P BT

7. REEREZRMSTFIERAEXEE, (BIPWELEREE YRR K2

BRFREUR, EZEHHER - EFBEEENEERMIEMBIEX LN a8, — B 5EE WA
TiX—H6s, A KX LMBRN L E R HGEECAFLSABIFRE T.° HEL L BEHSTR
BB SR —F SEHRSE " 7 ik, E RS RAUEM A AT BN E R, AR S H— R
MER, B0, B8 SRR RERE, IEXMREHE SEEARENRES S R, 4B RSN
FIE BB AL AR FE, FOY XSRS MR AR R AT i | AL S IR S S B R
REF8, UL B E XIS MBI L BR BT RO REREN FERAELER
HELRUEH.

B ML ERNHERE, 1E 1920 £, BFER- M HBEFRENHHARER X
TR b AR B 2B BT S S B HOR| e BT RGE ), 75— B2 8 TR A Rk B 4
BRERE . SR, B R RIEYH B IAYEH A RER AL & M RUA R R , BLSE 3 CREITIT T kg
HABKRTT, N, B2 5 SRERHEE S SBBC A ER, HERFTERRABREFHERT
Bt B4R R RS PR EHR R AR AR ERITR R T — M B IE T —SLATE, MR
THRENEIAERRRE, Eitafle ) B 5 RP 51T BORITr i, 1 DL SE o 2 1
BUAISE 5L AR BOASOBEE 322 SUIL SR BOBT T B, I AT AR AR B AR T E UM SR AL S 7T
WAL AR ®

@ Stewart Macaulay, Law and the Behavioral Sciences: Is There Any There There?, 6 Law & POL’Y 149, 182(1984).

© 1998 &, Frank Munger 88 X-EAG BT TR, HEM T — S RREFOR SHIXUNAE, BEAE SHEM T ERE T
— IR T IE 1 (legality) LR : (D3RR B R AR KA SEHWN—RHER. QQEHAARRKRGTAIFERTHEHATNEL,
FEX BT A HMSHREERENHLE. GERRT—TBRZRIFEEN MR, BH R AR ERLEN A8 ESEEER.
() REZFE LA™Y A TEBGA S TP P B RE R, Munger BE53L- R, ITE “F HHLE F NNERAUR
R ESHSSENRE SR TSN R PLREBURETIMX, AT, RIC A EEE R YRR b FH L R BT k2
HEHTERRBLZ BR“ 2P —iA#) % X . Frank Munger, Mapping Law and Society, in Crossing Boundarless: Tradition And Transformation
In Law And Society Research 21, 42 - 55( Austin Sarat et al. eds., 1998). #5| HAI5I L X,

® FEL,AEESEARAR(EEERE. IS0 BUA B iR MHE R S 2 AU 5 %) 3PS A R BRI AT R B ik
SERR AN T M I HE I, BT A Bl B R A B AL B R RO o R MR R R AT M R BRI R A A R
BEEHEERNETRPHRERE. MR PEE AL RAEESHAEBERABRSBMEARR,
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B, EERF AR AEIE, &5, BT E NIRRT IR —MBUASRE, B R
BT HRAARBSNEER LR HEREINEL BT T REXBARITKSHE, AR,k
Bk 5HEREFRER LR EH AR AL S E X, RR g E X AN Bl F 21 4 e
HERE SR AERIEEN, KAUR, SMERSH SRR . P2 U3tH, tn R
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FIRLBMANERE R T R B AT FELL, SLR R BN 2K T ADR B30 RE#& &R EM
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A REEAL AR SR R E TR ®
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TERMBERR, WX LM BN e A HNE TR REEH D B BTt 2R BTAHH
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SR BRI, FEANE SRR AT P st & R, X S B AR 48 A S TR A F , 5F
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® HFOIEX,

® #im, EEAHL TR E (Clinic Legal Education) REBEMHLERNTE, N THEERAEFREEH LB T URELN AR
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% 3o FIRSCHR Ak BB A I AR AR F AT S , BT R RARMN RN DB ER R
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Abstract: This thesis starts at giving an evaluation to the “New Legal Realism” of the United States, and
analyzed the realism position and empirical research method of the “Law and Society” studying, and it’ s
developing and meaning in the scope of world. Basis on that studying, this thesis then analyzed the problems
inside the ideas of rule of law and jurisprudence of contemporary China, in order to promote a kind of realism
research approach and position which bases on the empirical research method, studying facts and concrete
problems, and its target is to solving actuality problem.
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