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Abstract

There are two opposite kinds of approaches to the studies of
mediation characterized by the Ma Xiwu’s Judicial Mode in 1940s
communist China. One, based upon historicism, maintains that
importance of mediation in the legal system of communist China
exhibits the continuance and extension of traditional legal culture in
the history. The other, based upon functionalism, emphasizes the
breakup of traditional legal culture and the modification of mediation
by communist ideology.

Based upon the reflection and criticism of these two kinds of
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approaches, with some new materials, the article brings forward a
new approach of relation/event based upon °archaeology’ and
‘genealogy’ in the sense used by Foucault to this topic. In this
way, the article put the Ma Xiwu s Judicial Mode as an incidental
historical event into the power relations in the transformation from
traditional empire to modern nation-state in China. In the process of
state making, the state law transplanted from the West met the
resistance from the indigenous customary law exemplified by
marriage law. In order to settle such troubles, the Communist Party
used various power techniques and constructed an ‘organizational
nexus of power’ so as to put its power into the rural society.
Therefore, the incidental mediation practice was integrated into the
nexus of power as a special kind of governmental art. In the
competition between legal discourse regarding law as autonomous
system and political discourse regarding law as efficacious instrument
of governance by the Party, state law was eventually subject to the
govemmentalityA as an instrument, which constructed the heart of
new legal tradition. In this new tradition, the aims of law are not
social justice but the Party’ s policies, not settling disputes but
modifying and governing the society. It is in this tradition that we
could understand the difference between the rule of law in the West

and the rule by law in contemporary China.
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HREERER NEKE. BENRFRSTEFERBRR AR (Fu
Hualing), EEA S RB#“BE T HABK I EBMTE”, “BUEY
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B, ATERR ERAT “BGRER" RS, 28 T Kbt &5 K3 A
J: £:30 2.2



6 CORREEEE

t,EREAMERENERE? —WAEN— NI
“P5 SRR KX R, RE X ER R B T R EBR.
MRBRAEMREHE B X LRBERYE TAHAX AR,
R ERNBEHBEERMERER Mo 2 L%
#®.4NC,REERBREL T ORBIARBE R, £
RAXEROFBRAES ARABREFHE—RRIH, LAMH
A RMEBREE LB ADR EFHE—ERI, $F. H
W, XX R AR BH RS HARRR - W R Y
EXHER, BB BB —RIEERNERN DI EL
R, LI SCAGIE i SR b By s B SO B, SO
WL AR BEERES ™Y BRBER L RN~
FILE T ERINR B, BT RRBWR—F X R/ BH"H
SHHE,© BB NBESEES ARBEHFN—RIIRARE
SRR, XM ERET B ERE” (FH, 20002) B L FHF
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