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PR L 23 BRI R Xy AR AR 671 T
RON IR . a0 ] U A R
AN AT S8 A R B 2R 2R, I DU
] PRy M ) )R 1 v i A 2 S TR 3, @
AL PG TT  EEHE —E AL 2 1A
H B9 PER AL S A HR Be e Bz e sh A2
HEA A ECR T 0o 250 N T AL S U Y T 2L
BAE S 20 1427 (short twentieth century) , P25 [
f R U e o AN S S B T2 G e O A 7. i [ AN
G 3 3 A R AR M A E S i A R
iz, B BZET R - 3 2% JE (Karl Polanyi ) 45
Fh2 R RAPIE B, A8 B A BRVE BRI ) FR 3 SR
UL AL 2 Ak S, ] s A4 B 20 207 [ 32
i 55 M B RGE 2 i A R Ay . @
155 = B2k B B el S i E %,
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e F AL (status libertatis) |, “TH FAX” (status
civitas) FI1“ K BEAL” (status familiae ) B A 6] )2 1K,
e B A B AN [A) 22 BEJE 25 (capitis deminu-
tio) , [A] I I T2 25 AT . B 3T A 2R LA
NAgHIAL . HARA H A, 38 i A8 PR 6 i
At 2 v AR A AR 5 H SR N (natural
person) Al 43 5 , B Eh Ak S R IR I 2%, DAt
2 S UM SEX (bR e &y AN R Y|
% Tyt [ Ak 5 b v I P A IR T T B . AR RS
SRR 22K 22 P ALY A A% Sk 5
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SN, B B ATy IR Ry i AR I 18 A A% B
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XA SEE 5, i — P8 UL AR E A

FoRERERAER THTEREZARE



2017/06

Fom B f®

(Juristen) JE 4 . B [H%E AR AR FIAEE 5E
AT R AT —Fh R A0 N5 YA R
AR AR BRI, I B I HES) 1 18—19 HH 4 7y it
RO 2R — I e Bkikiz g .
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W, XA HHE S bR F RIS R YIRS
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M2 MIE G HAE N RFEH R G AT 3 ¥ -
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S X AR B A 2R N E B RE H R ) Bk
i
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AN R0 NSEAEUE K 4 it . O
ey, P AT 24 SR 8% 0 G T KR AR R
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PR T WA VA 1 23 (A1 RO (R 4R, RS
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2, KRIRFEAR TAR AR RS 5 A I A R T
FETEIRUES o
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B ke E e ge b iR BT X el Bl Rk
HAL AL B P P RS A T B, xS A4l
ARALFEIZ AL (legal fiction ) QN [ ] 513 F01 %
I i 7k L f# 25 (responsa prudentium) | 7~ (equi-
ty) FlIS7. 32 (legislation ) , VB A fff “ W HEAAE 23 AH
PHATIEA” B AT TR SRR 1 = VA e 0
PRI . OB S e Tl VA A A
i D £ A e 0 B R AU — S 55— AU ) - B A
FRRE S, AT AT DK R AR A% G e R 48 X 2 1Y
RS RGBT RS BT 19 A . P
WAL VRIA RS S RRVPIR R AL 2R
fi R, LUK T A DL g & R 1 U T
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Fe b AR T A 30 0 SO R AR R AL 23 Y
T BEFI T8

T AE A K, 1 AN 7 [ 3 2 R AE AP A 94 (Gun-
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PR 28 FL TR 8 E AN IR E B RREEYT (&



Rl N TR BRI B S B4, # ke xf %
g REHNE PR . PG [RVE Y BRI 7E T2
FNE BRI, T AE— 26 ) 25 B 75 B F A
T REABRBETE v, S2PR o8 USSR H S 2
BER Y MY XA A EERR
BT B M A SR EERA T I TR BE L 1
R AT LUSE G i AR A AR DG e 3 IR 4
PTE, B3 (assent) B R R E T+ 47 BIEGR
T2 18 1o X 2 S — DL A 1438 9 0 PR e R
V5 R AR “ 824 W) (implied—in—fact con-
tract) , 3 1 FEAR A [R) 7 A R LR R A o
YRR AL — AR HER AR A TR o Xl
3 T 3 IR % (Grant Gilmore ) T B FR 1Y “ 32 2 1) L
=7, O R RS N R RR "R UG [
JE T M TR E R R AR I R . Uik
AT E I 2GR , i 7E T X N ZE % £ B i
FRIX B TE T oy M R AR IR R I I
FFH A& A - i 5 A 2 R BT E L R
IFE RN AN ZRLE MBS . BHFA Y
N TR REBOA K 2 i s A N s 1 ) i 2
N, BT 7 A B A 2 AR A T Sy e PR H R T A
N7 EA RS T, T2 7E A £
S R . FEH AT, R FRAL S AR
TAEGL G [RS8 G =, e T ] LAAS B
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%) Je ok KL i A 45 R 12 140 3 Y, DT JC AL 2R 55
BEEG A FEIEE T T BAERE HE
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R s, A HR L A7 Bl
LR Y IR RFERIRNS S
H o OTAEA K, — S R R S et | AR Tk
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alism) 73 o A8 AU A B 2 p9E 52
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A AN A G I UM DL | R
% EAEBUM A2 (NGO) (#hZis s s A T8
AES 5B DA AL A S ], I U
A Zo0 . L EMALH RS LR
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17 8I0" (actant) BES , L HAT RIS R A 7 508
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bundle of rights ) #8 &M A7 [ FE 9 LA 1 . OFEHE
BURF K , A bds #2178 SR BR A 16 A= A= 1Y
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1 R VI R R IRRE . MBS &
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Ju” Z I HEEA] LUH Ry B4R (black box) , REGS
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— 7 Ok EARR 2T X 5 BIAEAE 5 R LU
S TR Z R O R B XFE, 5k
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X —HT AT 2V N 2 T B, BN T e
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JEHIY, A R T BRI Bl 5y T S A Gy
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AN BFZAL F 8K (Leviathan ) , DK 1 31
AR A A PRV BT R I M KBRS SRy o AR
T SCTF 46 TC BT B0 3 A B T A Al 2 1) 0 5%

WAL S B AR B, DA SR e KA R A 25
Bl es . IEANR/R - P22 R FECE AR ) — b, il
2R T TG = SClg e At b, = an ey
B0 - Ml 97 3l ) GBE R 23 1 5 ) B T
2R ST AR S . IR IE RSP LA
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J b 42 I R A b BR BE St LA A A 2 Bk R Y
i .

AR R AL AZ 02, S IS A AN
AR BRI i R s MR 5 2
T (agent) . HASZFRAET, Ry T RRAR 1 6 H S A A
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REAS AL B IRACHL ] L K T2 7 1A 10 e 25 5 G
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KPR o IR SO A AR AR B
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) 2 WL 0 e AT s Y IR B2, AT ] AR
NFFEL R R 5 BT AR AT R . AR
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DA AR A LA T A2 (TR ) o dnitke,
AT DL i R A AR ] A A AR
1] Y R R 4 B B R 2 AL I 22 T R Gy R
%, I BUR P YR AT AR AR R h et
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R —A> e AT B R AR Z AR A
S 2 2255 W45 il 24 SR A A i 95 3 B
208 BUARFRREE A BUACHT S HL ] ) EL S TR
B R B B R — 1 A RN EAA, O
F2 AT A B T m U T IS M IR
(redundancy ) , J% 26 [ 235 1 32 R A #E sl B
FEZHLE IS e i BEA OB (mitochondria) , M
111 42 HE GBI A 7 B R 5E y JEE T 4 150 AT g
Mo R, R 1 AR IR E T IR TR B
AR Oy S AL A e 48 T SRRl L2
— H A BERF LI 2, Al — i 2 IS AR LRI A
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I JEE DL SR 25 AR NSS4 . (He
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R T AR AR AN 2 PR D RS AR
SCE AL RAZ AN . L2 R AR A
SCH5 L2 DA S AR B8k e AL
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MBRACHE B N 78 AL 2 3R R, B AR B
HI MR BE RFIE R R G A WA B AL Se a7k B
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B AT 0 R AL K S b, A vl et — 22
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EH—
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P AR R . TARE H TR R RS, R
MRS EERATIEARAFEN B H
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T IACA R AR B B 5L A, B AE
PR R RS I SE Al 2 | 4 1) 1 W ZE R
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A PR TE A AR Z 0] R % Ve @ A LBl i B4
AE PR RVE Z I S Y R AR R AT
X BEYE I DN A AR A AT A R R AR
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AN Z (B 5y, B AN [a] 2 i R g et
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I 2 B PR OB Al A R R T B R T A I TE
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SRR AT 8ho0” FR (A48 5 MRS AR S
IH ARk YR AlE ), DA S A A
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FE TR A M BOA B AL A R BT 2wl B BT B
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SRR TE B B DOR AT AR B IER A
b Sl A AR R i ) RS S S
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UL BB 1 A A A AT R 2R G A 11
Wy 1R Bl S O R B e ke
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The Three Traditions of Chinese Justice System and the Compilation of the Civil Code 12
Philip C. C. Huang

Abstract: The Chinese justice system is made up of three traditions: one is the tradition of the “Sinitic legal sys-

’

tem, ” including its informal justice system, most especially the system of community mediation. At the same
time, administration and law have long been closely intertwined, something still readily apparent today. The
second is the tradition, since the late Qing and the Republican periods, of importing laws from the West, espe-
cially of the Continental legal tradition, including its underlying theories and its discourse, and its many legal
principles and articles that are integrated by legal logic. This is the main tradition that is guiding the drafting of a
civil code today. The third is the tradition of the twentieth century Chinese Revolution, including its “party-
state” polity and its socialist discourse, also readily apparent today. At the same time, there is also the “semifor-
mal mediation” system that stems from the interactions between that party-state system and the other two major
traditions. At present, the compilers of the civil code are focused only on formal legal texts, mainly those de-
rived from the West, but if we take the long historical view and look at the actual practice of the justice system,
it becomes clear that a long-lasting Chinese civil justice system must consider also the other two traditions, and
how the three interrelate with one another. This is not only because they are closely intertwined in actual prac-
tice, but also because only by integrating the three can a legal system with genuine “Chinese characteristics” be
built. Only by sorting out the multiple traditions, their differences and commonalities, can one consider how to

draw the best from each, to syncretize and synthesize them, and to go beyond all three.

Key words: “customary law; ” legal history research; informal, semiformal, and formal justice systems; the

“family” and the individual in property rights; the party and the state, and administration and law

The Compilation of the Civil Law Code Under the Background of the Third Wave of Legal Globaliza-
tion 38

Yu Chengfeng

Abstract: The third wave of legal globalization indicates that capitalist development is undergoing a major trans-
formation. The world is building a comprehensive digitalization of people and things, information and interac-

tive network, the new form of property, information capital and the rise of a large number of virtual economy,
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posing an immense challenge to the traditional theory of human and property law. With the development of arti-
ficial intelligence and other technologies, the main body of civil rights presents a diversified trend, and civil law
requires a new "human law" theory to redefine the concept of legal personality and legal behavior, which will
profoundly change the traditional ownership, contract and tort theory. The modern civil code movement re-
volves around the construction of natural person’s legal personality, and promotes the development of capital-
ism through the construction of the scarcity. Today, since the industrial revolution, the civil law order built
around the tangible things has been completely transformed in the civil law order around the information con-
struction. For China, it is necessary to effectively integrate the non-property, especially the information proper-
ty, into the scope of the civil code system, and break the legal pattern of the traditional dualistic opposition in
the construction of the civil law system. The compilation of the Chinese Civil Code must also respond to the par-
adigm of the three legal globalization movements and deeply understand the new trends of developments of

world society.

Keywords: Chinese Civil Code, the third wave of legal globalization, artificial intelligence, theory of property

rights, human law theory

Contract or Identity: the Rise and Fall of the US Labor Law in the 20th Century 56
Tian Lei

Abstract: Using “contract” and “identity” as the basic concepts and cognitive framework, we find that the histo-
ry of the US labor law demonstrates a two-phase development process in the 20th century. Through the political
struggle of Roosevelt’s New Deal period, the labor law system, with the collective bargaining power of workers
as the core mechanism, was established. The Supreme Court discovered the power inequality between capital
and labor in the modern industrial system and therefore rejected the doctrine of freedom of contract. This repre-
sents a process “from contract to identity.” The decline of labor law at the end of the century, or the transition
from the collective labor law to the individual employment law, was in part the result of the conservative schol-
ars’ intellectual efforts. They use the law and economics as a weapon and claim the collective bargaining power
of the workers’ unions had caused wage over-evaluation and that a return to the contract-oriented private law

system was needed. This was a re-contractualizing process.

Keywords: from contract to identity, collective labor law, individual employment law, relationship between

capital and labor, law and economics

“Land Contracting Rights” in China: A Maitlandian Perspective 68
Cui Zhiyuan

Abstract: The tenure system in the common law may help deepen our understanding of the “land contracting

rights” in China. Under the tenure system, the “estate” is essentially a temporal division of the right bundle of
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