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ABRAFROHEFAARTEERARTES, RANMESEFUBMEREERYNE, RREXL
EEAHBATERAN, LANALRERFREA., 2F AR, $@EA0RE2E, &
ERTHERRPEGEEAN, ABREXIHRN FLBATON LR EEHAXBRLEZ M
B, #52, RRRALAANENCLERRNRARRELFTRANEGER, ZXE2EHE =
ERLRABIAGNERRY, EXTREEEAMAKAPEIARALHB/ONMN G THEI, &
BEPREPASZBENTREN, AR AREEZLAROEHRAAN, TRSERELRAFAALEN
MAEKA, RRAKLRGERELE,
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YRSRBOATEEHEA DG EERS . BAERBZBORMRIEIE; 4 %R £ XA
&, ARG EEEEERITROBEAEREN; EARERNE, FESOBE. XHE
WM. ABOAKMGE, SFHEBOAR A EREN BEBRERE R E; AMUEERER,
EEBNEAX G BB HEERT MRS, X—RIARUFHFARIMLOI LT, EfRH
T HRERBFHE R ORZ G, R YT AN EEEN, WA LZE L REE
B2 20 142 90 FRIREKBIE LIRS BIKR WM. MRt FHLEsWEmY, B4
o — Bk SN B SEIE N

— MEE—RFNZE: RESEFNEEREEETHHR

1992 4¢, HARREZFEAA, KEBEFEMGEH - M52 (Bruce Acerman) BT —
A/MF (AHREMBARE) (The Future of Liberal Revolution) (1) FE, BEIHZFEAA, B¥
FPEAHE - P98 (Richard Allen Posner) fRIRELTE (FRBKZELTEILY (East European Constitutional
Review) #I3HEBEERT —FIFEL2) WA RERE RS TRERFMNER,

B SHIT T ARBIEZER RN EHeF R (KRsrik), fEMExX, BIEBR. 3
BHESNEFHALEY, LhREE “AdBERAEL" FRTF “BRHEXL, IAEBAR
MARWRAEENVEMAR, E—THRBUETERE, H—HTHERRZIRGHFTY
EFEBE, ZFEBIANS 5HEER—NEREIRL3) FE&iAN, BaifaF hRARLU
HEFBOAEE, (UUABRTRAE ML G d A BB ELURA, EMEX, RAERE
EERMEEREMR, A MrZARWBSCERE, BV ERANERERE, THRER “A%
EHIWE%H” (Undominated Equality), MTAHRMARWRELEHNRE., FEMNAH. X
MM AR BRI RBBIEEEW, EMEk, REEENRKKEATESE
K RIEFMM A B ARG, WARER 1848 47 8t F UM EABURMAEREAL, FH97E 1919 4
ME—BRARE R L 4]

R, BHNEELBTFPNEL, RRHSWEEFHAMRXEERAEEXR, KRA
RERTENRAEITAE, MARS THA X EE. KEOABEE RS,
ZESEERRMRCEEEN TR, M TFRAKARMEBHERHN, BEIZFLE,
BY—TRENAHTGEER, REENERERAT. B LMK P RETT. REERKE
MESHAWBA ., Bl EEER, BEINERRLEHESE, MTAX, B
PARBFEAREN K ERXBETEELI, BRTHRFAER, RERLEEART G —5H XK
. BURGH RN ERFAMETMRL ) B, FEEIAER, ERKER Y, 25N

(1) See Bruce Ackerman, The Future of Liberal Revolution, Yale University Press (1994). %&£ 0, (%£) fi
B - PIRS. (HHFMEARKD), MR, EBOEAY MR 2013 4457,

(2] See Richard Posner, Book Review, Reviewing Bruce Ackerman, The Future of Liberal Revolution (1992),
1 East European Constitutional Review (1992), pp.35 ~37.

(3] BRANE (1), (%) Hf - WESH, H10~127,

(4) FL, %101 ~102 73,

(5) ZWATE (2), Richard Posner 5, %37 W,
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BUNZAL S FEIG B0, MG BUEN % e TR EUUE. RABREEEE, AMEAIHERS
BrRIR, IR SE B 5E 8 B BRI E SR A o

£ 20 40 90 RV IMAL M LHER T, XM ERGORERBRMEEIE, fFEREH~
HETHREEARNERT R A, W FE2HE RN 8 GEMMNZ T, Bih¥
F VRS XA AR RITREALE

= mAR— L F
NEGAEEREREEE SR

BN B T PEEN, T AR T RIS MRS, RK
SEORREF, /R - KA (Carl Schmitt) 535 HIAEILA - BAERS (Friedrich Hayek) Hy4HERE5
Bt ST B — BN S M L6 ) B A RN R S 7E 20 HE2 I 1P, SEBR 5T 52
B RIBHNAE 20 HH4E 90 AEARIONTIE, BA AN ZT AU,

B2, ARG E RN, *ELBOAN T RA M TR NS, mx
B —IATRTE . PGB —U AN, X B4 B E — A I B AR, BRATTA R B — AT B
G, TEMOKESRINTSEE 2 ], M TER3R A T B0 45 MAE I 0 T, AN EREILEE
SEBOA T R R TR RS T, U 2 B 4 B RVRA L B I T B, e B
FEbL, A 8 3ot — 2500 0 R O 28 0 T Sk Aol

S0 — USRI AME R T R — Rk (oivil) BUFREHL, LK “AMEEE" (total state)
RIRRAR WK S ER L AR 75 5 L EOA I B E AT T BT, RS BOA AR, B
AR I ST X B 0k F WL A0 S HT B AR B

ROKEE SIS “ B H kR E R A (7)) B, BLESuEUT
JUAE KRBT AR E R R

B, MENEREMIEML BT N, R KRR, A/ RS
SHBER, F—FLL A BT A ST B GE R E R R, IF I A
S, RARERTE, FAET 4 S IHE F 500 B R & 550K b 60 %8 IR [9 5 0F 244
ZIER S, 20 R EEER “GHFRER" H B L 18 ~ 19 e S H kR % Bk fE
Hl, “IARERNEE", DAKAET 18 I H EASHTAER “Hk" & XL8)

Hk, 18 0 SR BACBIE TIME T —FUE A R E MBS, Bl T AR AR
AT EME N 2R R A R4 4, HETT T DAZE L 2RI, ERIARE . BB % A (volonte
générale) ZEVRESLSRLO) M “HWHMME" XMLUBAE®, HATREMENA
RABS LSRR AMBEER, METE KIS Erdr, AT TR %A

(6] XIMERTESERLELR R L SRR HLE, XTSI E2HE . (BRHEBRFSAMEL. RERH
HREEBEA), dtaUKe# AR 2003 4R
(71 (#8) F/R - FERFF: CEUAMBEED, Xatif, LR AICHREE 2004 424, 56 191 5T,
(8) Rk, %1947,
(91 RLE, %195 57,
<71 -



W “MEEL” S, HERE, WSH L EHERRMEELEENE, ST ERmE
PSR X, HSEREHMEABLESS, SRR BESEAEIEEN
Bk R 10)

H£=, 18 HAKHEPCERTR T URXEHSARMARSEWHE-3H, diERIENE
VIKREEBYE AR R, MRERd ‘RE KEERM, AmTULEMREMGS. B
HEBEZRERHX . HE, XHE-FBR, IRERBEL—-MHRYERMLET
i, TEREEFANESHIARBELEERR, iR, FEE_ZEZREL—EHNRE
B, REASBRERNSERIY ‘B KRR (FEE. fEt. REds). AR, “BHE
HEPREE. GLESRAENRER " X— 18 HH BRI, 220 tha
MM EEBOEBOAN R R, E2AEAX, FEFXLRANNNRAER, EHERETSH LR
BERMBERLRFTRA, ft, WS EURABREZAEREL EWEH0NE, Hia]
BB “ZBARB" WRHE.

B, B ERBOGHEEWRIABRBEIL, #—PRE THKRFRARNNSERE X3
RN 2HE 02 FNMERE, BIARBERA FEIXRBBEN, “PHRK” FVE
Ml “BHIK". BFU, HRBOCHRA TREZN A A HER R IR, “ Bk
BATIRE B S AFENBRAH X FHA AT e, BHRATREMNFREEREFER
Jek” (13 HEIBEHER, WEYNBHRABMNNRREBGE, MEERIERAS, W
HBGEEF AR ERB AN ER ., X 42K H R L AL ORI BIRIRE
EPORP B LN L E

BE, HTAREIR (fraction) #FMM B SHBIGEMFHZRM BEMRBETERLMH, A
BRI BE—E, M “ERAARRER W EREE NI A MBI E %51
Xg” 14 dth, BRemEEA—MeREZRIENIR, W “FERIEMEREIIE
SE—AMESLRARRB R L LA 15 WaEmehT “BEHMRE SeREEREN—
PN, FEEA 18 LIRS BNE X, #, EREEIHSREEEGESME
HREMTIEE, HER, BERMRNT “RIRBIGSLERL ™ 716) .

CHRUEMEYUMRR T KRB TAREEZ LI MRENET ERRSPRRET
e, - ‘G WHAEEXEN, BIESELE - RIFHRENES
RABEETUHICURRAXERAETAER G ER LR ERAG, EXH K
T, dEl, ELMHMEERFRBELNR, TREASTHAEAR,

(10) [k, %2007,
(1) [k, #2091,
(12) RL, %209 K,
(13) [, 213 @\,
(14) AL, 2517,
(15) Rk, $252 7,
(16) ML, %255 W,
e T2 .
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SHOKFEXT L EALK IS W —FE, PR ER TR S IR T AT, fEME
*, RUHMMIIRECRER TR “BRERL”, REERSHNAERENEIL, MR
BAMATROE R T SHORFRAILF SR, WEBRMXT 2% 3 X (constitutionalism)  F1%E
WEPEILRE (constitutional law) fiith T X 45, {HMLIERZEXE, HBLT AT L0 L18)

HXFHET, WEBFESEhs ERHMER “A”  (thesis) MIZERLTEILEBMA “HLHEM
W, MTMEFYEHR “FAEL” (nomos) MY “IEX4THHM” (rule of just conduct) , “%EE” H
2 B AL B AREAREREMAR RS (superstructure) 7, TIIAS SR Al BT A B A UK
WL BAENMEEME RN (rational principles) , HESEATAAEMA LM —Fr LZ24EH, MR
®BE, BERAG - LEAENE.

SEEmL—8, WEREANREEFERRELH A A ANHRBRTFHEBLT
B, BT R BREBMNALMSTHY “28HBIF”  (comprehensive order) J20]
XEE—A “2WHRRFT, WEBAEEN “/RE” M “EE” (meum and the tuum) B H7o3H
WP AR B AR L (2D BATAEE T “ TR (lus gentium) | FHEME O 5ETMBHZ
H(2) | EATRARIRE X LM =R A QR E—WY S A RE . BERENELL. REK
BB BT A, (23

TEXE, PRERFE AL A BB PR ALY 20 A2 BUA & PR, AR —IRA R & T4
AN Bl MRz ], BRkEZ B EEBUAMEA UMb @, MHiTe FEXN R, SHEA
BEHRARENRRESE, EHEX, AEBARBERAWBH XA EFEMMER, #
AR “EMERZE . MR REMEETR, R ORESEES BRI ER
B, BLUEBORRUIX THRAEFMERTH, HEEEEIAEREZIANIEZE, BLRhE
RHRLHMEEZIE, EEEE, PR ITHEK R B H AR SLFR FRIE B ffZ g s LN
(nomos) , WIASH, T —F I EELERREH “ BARABFZRHM”  (concrete order formation) (24]
XESBEAMEEBRKT, BTN “—FMlRS TH AL MR 25 5 F B8 2B &
(a totalitarian system)”, FCARURSEIE THOKFFAE 1 B/ A% FMFAB/ R (private sphere) K
AT 5] X —rHr B, HE S5 S TR EA —B, 145 Eak%aE
M EERNWAEEHE, EXLFEEN AL BRRT, BV UREREF KX AR, &
PURZ & o7, JCI R 27 (131 M8

(17) BR (8) HEEEH - BEERE: (KE. TES58d: AUNSHKFE) (F—8), PERXEGRLH
B RRAL 2000 E1R, S8, S T,

(18) MOKFEMERMERRELTELNXS, 20 () R/R - BkAE: (%), X&F, b
AR fiat 2005 4R, 553 ~40 51,

(19) [L, 211 7,

(20) [FE, #1719 W,

(21) [k, 5169 |,

(22) L, %127 0,

(23) R (8] HEERE - MEE: (BHBFRE), JPEXRFE, £ - & - FRZKAE 1997 £
W, %197 7,

(24) Z WA (18], (48) F/K - HKFEH, %109 W,

(25) RLE, Big, £470,

<73 .



S wipk¥ 2016 £% 5

B2, BIRTEEREER, IH—-MEFEXWEETR, ERRAERT HENRE.
KREFHBIRIRE, “BUEAREL SSEBIEHETAEE, Wik, TRIESHALH
KRBT, AeUUERE “SBAH 1 “ABREER" RS, FANTRESIE, 2B
ERIRFRAKIZEOABRE, #MER “HHAER" WBIEER. WD “28AEEK" (total
state) FRHIEL, 7EMEKERER, RIRMETRASHER “EBUAL” KSR, WRRA MY
ZHEMNEETRTUAIMHY, A TEIRAEN. FARTRMZSTA R/ MEER, BE
EERHACHEERKESGEMZMERBIG, BARFERE, WRESHIAEERERZR
RPN ETARE, —NAREERX XN AL A REF. SFERMEHE, FEkAK
FARIGE, BRIGATREERMREENELEN. EX—8E, MREXMERRRMEZE “—hf”
M2 A MR, KRR MERE .

=, REHRFAENARE XB RENERNER

XEAE—-MHEHEMEENE:. —HHAZFME2EN, FENAERER. TR
HEE5REERKEZBUALIIEE, RaBBREMPR, IREKEFL (fraction) HWRRAIFH
BORTHBAMERER, BF “hE” NEESHRIHRE, REZBRKKESER, W
REBETEARNBEEETBLUGR, RSB EEERBRTF TR, #—P=4EBA
BUAMBAN = LR B . ERORFER, & “BUEA B EX" BUAT, X “ZEGHL” MR
B EE K, :

FEXHE—ANAERET, RITAEEREWDICET R E 5ETNN L, RIOTFEEM
TRCETE 1945 F2 G B MR EASREERFRERT (20 “HoRkH#RARR" ZEFEL
MXEREHN, ENHELEFRNFETEN/EER, BIA/S2F XN 4EE. EHERNER,
WER BT B i E XN TR ZAEREE, Wil DR TR &M & TR IR
HFRAR (HARET. BRETESHN. KeE. XSRS AMES) BRI LREE .
ZFSEENBERENERES; EBREE, BYEEXE, ZMaL., ARHESER
ERBHE; CLFEE, WEIteRESLFEROTE, SN BREETIR, RRTX
HZERE “BKMFAR” 25 Al EXFOOMAKNEE, X—HXERSN “NiktEaH
EX" (Embedded Liberalism) £BRHERMBE, BMERERBEEABERERULRY RY
WEESIER (27) /A7 20 4D 80 SERZAT, X BB TRMBIA SEFEER AN, Bug
FEEHREASH, SFEERELSTSE, W “SMMER” WA “HEREF X", “4
SEX” M “RBREXL" WRIES B HBELERPFLULH,

B, IR—-FMEEBERNEESS, 7220 460 FRZEEEEN T2, HHEXEE
WEIP RN, —HHERETEXUBUGKNAER, 57— mlRE5EEEH A s £

(26) See Heinz Klug, Model and Anti-Model; The United States Constitution and the Rise of World
Constitutionalism, 3 Wisconsin Law Review (2000), pp. 597 ~616; G. John Ikenberry, Illusions of Empire-Defining the
New American Order, 83 Foreign Affairs (2004), p. 144.

(27) FXABHEBEHEENX, 23 John Ruggie, International Regimes, Transactions, and Change: Embedded
Liberalism in the Postwar Economic Order, 36 International Organization (1982) , pp.379 ~415,
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Fermo AUEALRErER], MK, BE. HENE, EENREBUESTEN. FREATS. &
wlE BASF U, XA E B R M BB SUE R T —RF BN B A £ L5k
HIZE a4k, 850 AT LA A BT SCAL BOVA B SO . 22 0 T SO 25 T B 103 SR ok 7 b R 4 2
KR T — R BRA R BOG . BB B EXASURBUAR S-S, BT XED e fis 8 &
F XM B e . Mol EECMLTHARC, 762 HEE DA REAE 0 FLR BT 07
o “HOoEEX N ICERAE N TEFARFEAR] thR bR, A IRAUH Z BT B WA mhaE,
SR — R SCAAGE E SO LA R s

BB AR PE (integrity) MEIHEERRIA 1. — T HIRBUAR EMES, 51—
B AR AR sL, TR, NRMSUEBRA M E T £ EIERIRG 51
#io M TEHMBUGHIMN, HaREF XEETHEHE AR R VRR B8 B bR M X 58 2
BOARMITRG . MR, BRAETTHARHEEES, AMUTHES & B4ERIRIHRT T E,
AT BE 5 30 S A BOS IR £ 57 £ SO AU AL PRI . KRB B R ER, B
B ER LRI RS IZIE S, TR BUMERBUN (divided government) 5Hik AL
M4 (polarized congress) (28]

S, BRI S STIGETE R 2 Mk, AMUEREEATE R T BEEL, win
TERIRZE N ORESE, X — W BB B R, SAER 588 550044 20 42 90 F£RA
RIREREE R 7 B LA T R/ M, FER e S MBI 6], BOR B AL G SUBIAS
& MR R ZERBE B SO TR I — AR, AR, AT SETE T A A
—hiR EREE TR, HEN—SER s “EEELEEX” (common law constitutionalism)
REMEEEL LR, 7820 142 80 HRZGHEH A B F L ABRE W, g syt
PR “RERIGE” (A WTO ARERMLSRAS R RRYGE . LI IMF fIE#RZ RS RER
MeREEARIGE) R R BB TR, EERBTERA R A BRTsiEsEs. K
SRS FX . BUHBURE S TR ATY, DUELE “HEAR” MERAHBERKTE,
X—EEE N, WSS sk iR Ak T 2 [ [ P 26 1 DU M BT A #l 3 SCRURT R <1 32 L 1) (29
BB T —FFENBER: REERE2RET, EBORER, BRMA TR/ “HEE" &
BUAE, HELKZRE, EEERELSRN 2R E —FHFLOESR: BRE R B
EAk, FINSOERTH Al EXWEaAVE, BATEBIREZERFTREAH, HeLZ,
FEEELT R T HNEFMETES. X RBCERERELRZ AN FHEE IR, XHEL
WIERM ST (A RFEMIARK) — BT &R T ORKERARHY

EEBEERKIET YN E B HRFI AESL”  (Keynesian-Westphalian frame ){30)
PrBEBM “RARMET BEAME, CEFN “ZRFBOA—H 8 0 E SR (politics of difference-
neoliberalism frame) FEAT WAMKEE, BT5T8 5 UM 4B, AL 1E ANHE K 45 A e HE 5T 9 4

(28) &N (%) D5 - KA. GrEEsFE), EHRE, FEARK2EBRM 2014 F1, 519 ~
26 51,
(29) B (%] PHE - BFKE. (BREEENEE. REERPWHFLAEELER), XokEE, PEEH
HiRRAL 2011 R B B,
(30) Ax “PLRHEX—BHS A TR WSEE, S0 (£) mi - #EE: (EXWRE—
IR R BB BB EAIRY, BHFE, B8 ARBAR 2009 45, %12 51,
. 75 .
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i, HRARETRFUESBIRIEEEEET R HEHN, XMNESR, WXERIE
LASK B 35 M 2 B B3/ UL N RIS i ek 3l B3 T AR 1R B NI

B, FERMEMBMHAEEE, SRR LR, FHESRMEILARE,
HFEMRELZENK, ARRMSBEATGEREXE “FAmEL" SFEANREXEL
FOLHBERAEAR, AR —AREEERROR “RERE" ®X. M, S
RBIAR. FHBIA. ULBUANERNS, LR EHRERT “H RKHEF KK ZERELR
FB A ELEEOHTERYL, HIEREXMEN L, HRIELREIEES 20 Ha2yM G EE
FENLRIRERIAEIR : FABBRF DU R B B RE, FIEMEBORLIIRER BIMd. mtk, #FE
BOALERIEIL, RETERMEER . RACKISE S IR, AT XA o4 1 58 ¥ BOA MR 38 K
JB3Y R, SEe kIl 18 42 REE R BRI 5SS R ER KA, 24500
FAA B RAE—IURRTEL" BB AL P L FE L (judicial centrism) HIFEHL
WHEB, “BoRERRR” 2GR 20 #4260 FRZEHELMUREFRE, =MoL
MABRERZL, UXRERENESHBERFER, HERBSURRS 2R REHHA
BIPeiR . MBUALE SRR ZRBE, NEHAEHFMBIEHLER

LR, RINEEEED, HSMENERENMMSINEREI, NRFE—ITFEHEX
Bl EHLNNBEFAFEREFANE, ARMOIER#ES, Bk, #EMENESE
ERINUSZHHEH . WM ERS RS RBEE B TSR EIKTER, MR
AEFNEREC ST 0K, BEMKE, E0RERE, BEEOvRR—TIBIAREK
BETELSY AXMERERT, SHEZERAHHELIER, —BBAAERAENA MK
W, XBHEBREAFRENSBAEMBEBAAEE R T REH:, 2T 6846 By H4CE R R B2 AL
Fitk, H#EBRBOAZIRM LSRR BEEKTF

M TFEERNESTEBG, E-HERBEMEIERGE, EMIBFEERWNE, —7F
B, BOAMBEMERL, TURBEFHEZBUGUMR; B —Fm, MRAH. o8,
R ESCREORAHE, WRMER X REMNBIGS SFK, BalRil, AEAHN X EEREM,
EOA LB W REERST, MHEMXZMELAHR, WHRNOUREEE “ ZBIEL”
REEEERT 2, RATHHAKXERNERHFRAR. —BNSBIA SBEEIE N EHH
E, MR ABERKAWR I BIEE Bk,

AL, METHEREI SABNAML, ERIELAARH, HEVNETERENH, F
EB X EFF L8 — Bz, Lk, ERREMZE, ARBIGUEME T IUEHE
FEHE T B JEEAATMERS, FESCRNEST 20 D 90 4R )E, BRER ST R AL G,
Bl OEXWBOA T REBLLUAMK, kR, RAEdLEL, I HESHE BT ARE
SVRINER, R, dE R w2 B AR B LR MRS, BB IR T B 5T & iy B

(31) See Peter C. Caldwell, Popular Sovereignty and the Crisis of German Constitutional Law: the Theory & Practice
of Weimar Constitutionalism, Duke University Press ( 1997); Ellen Kennedy, Constitutional Failure: Carl Schmitt in
Weimar, Duke University Press (2004 ); David Dyzenhaus, Legal theory in the Collapse of Weimar: Contemporary
Lessons?, 91.01 American Political Science Review (1997), pp. 121 ~ 134,

(32) AXAFRZBEMAEROENRNE, 773 R Ran Hirschl, Towards Juristocracy: the Origins and
Consequences of the New Constitutionalism, Harvard University Press (2009) ,
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BAME AR, ML, HUHstRh T AR &M F MR UL, HE, MRA
&, XH—NEEFRITAGE LR ZEm. AR SR, M—Hhsd S
SaPFEhl, REGIKN LB, gl X EBUA LI R R & F
REHR, Fik, HATHHAERGENL, TOREMERNIER FBIHOKRE . W HE 5T 5T 5 2 i
BRI RNRERZ . BUAL EE MM RBEHEH, EEEER, XBIFELFENHEE
s S ERER AR [ S L, Xk, A LB ST 18 HE 40 LARE A =K EALS 5l

g, 18 4 A H = Kl EARE

MR- KATBI T RR, M 18 HHE LI, A8 AT T = I 4 AGE 3 (33)

$—WHBHUES, BIEFGHERET (Abbe Emmanuel Sieyes) B, ERFRINHI, B H42H
St ST R SR AW ERE ., MEEDE (monarchical law) 18 (customary law) #%H
BIRAEIR R, LA M S BT B A S b, 2R TR SR EERAUR., “ 3
BELNZBEIRRAR, HfA S i RSN, BEERE R EN? N TH
B 34 “$B=%97 (Tiers état) PRI E SRR A B 24 P RE I 85 EAURHEHE (—ME
R, —fiftg, —MEAEE), Bk FEERXAEE", 78 Sk, 8t wbs
BAAR, B EES, FEE I RBA, BB ERES, LBRAE TRET G
EREEMHIELR, WEFREIREENAAREREN “Bg” A%, FHE TN
“HKAITAR” (We the People) HITEEAEM P03, Xt B IS AN 5] B 5 76 1 I 2 [ 1 A f 26
BT B ERETE o

B WHEAGSE, RIS, WERAEURRIOAR, EETRIXT I, R 19 g [ i
F RN, 20 e, EFER T Wit R TS R RF SRR, BRU &AL
RO, T, HE M mEB R, SRR EEEMESEIME, SEE%
MRER R — IS EYEY:, pEEE, MEREN, EEKRENAE (Lochnerism) H4t
£—— “EBUAL” THEERMISAL, SR04 BOA S R oo OB T S B 1 R i B A,
RGBT WS BRI T3E, MABTRASHBFERE, X XE—2EERH
HERRHRBRE, HAE, BIE, JURBHREEL AR T ETER, 1M EEY
REARR, HEKHHEMFAREEGEIL. B HHEMEHNRRRIEEMET, Kb
BEA MR TR A R AR, AR SHHNONBR AR ELTE; BRI

(33) HEMERR—ARAENEFRS, BEAOEHZESFRRET 18 tHLBRPIK X% A hEa,
18 a1, “EE" EFER A “HR” #&, 16 217 LR IHMPUTREATERKEZERER, FFh
BE P AR ERAR, MANEERTE. B2, EMKRTERETIHEN “"BEXEH" M “FEEME" B
I, RETHRMMEMARE (BAD) £4. MARMEZMIMETERORMBEHR RN “ X" %%
RE, A-FHEBERETREMNEOACETERG A LHEE “MEE" UKL, NERRBIGEREHE
BEOCIRE . X T 18 HAZAT, Ao ER 16 e “HREb" QLR ILENBREAFFr R
BORGHEAT I EORZMR, TSN (%) B (EaBuamiEs), ZMER. 86, ERARDRM
2011 4ERR, B 1~62 T,

(34) (] RYFRER - FR - FHBHT: GRIFR—R=FREH A7), BHF, WHHHE 1990 4
R, 549 L,

« 77 -
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W, £ “KBR” BHiPEIRA. HRHERBEESELE “BRHERRR” BAPEEESR
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(35] See Cécile Laborde, Pluralism, Syndicalism and Corporatism: Léon Duguit and the Crisis of the State (1900 ~
1925), 22.3 History of European ideas (1996) , pp.227 ~244; Anthony Giddens, Durkheim% Political Sociology, 19.4
The sociological review (1971) , pp.477 ~519; Rune Slagstad, Liberal Constitutionalism and Its Critics; Carl Schmitt and
Max Weber, 103 Constitutionalism and democracy (1988) , pp. 108 ~109; Clemens Jabloner, Kelsen and His Circle: The
Viennese years, 9.2 European Journal of International Law (1998) , pp. 368 ~385; William E. Scheuerman, The Unholy
Alliance of Carl Schmitt and Friedrich A. Hayek, 4.2 Constellations (1997) , pp. 172 ~ 188 ; William E. Forbath, The New
Deal Constitution in Exile, 51.1 Duke Law Journal (2001), pp. 165 ~222; Piers Beirne and Alan Hunt, Law and the
Constitution of Soviet Society: the Case of Comrade Lenin, 22.3 Law and Society Review (1988), pp.575 ~614.

(36) EREAXREE (BH) W “BEE" BEUMER, TSR (X) #EKRKE: (EBEFEH), F¥F
#, hEAEFLI MR 1996 4R, 5158, 167, 170, 196 ~198, 203 W, A% “£AEEL" WitR, TS
I, Mattias Kumm, Who’ s Afraid of the Total Constitution-Constitutional Rights as Principles and the Constitutionalization
of Private Law, 7 German [j (2006) , pp. 341 ~369,

(37) W£ K Rans Hirschl, The Political Origins of Judicial Empowerment Through Constitutionalization; Lessons
from Four Constitutional Revolutions, 25. 1 Law & Social Inquiry (2000), pp. 91 ~ 149; Rans Hirschl, The New
Constitutionalism and the Judicialization of Pure Politics Worldwide, 75.2 Fordham Law Review (2006) , pp. 721 ~754,
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ISLEIRE B (BIRZHE 19 4K, FEMP 20 it 30 4£48), 58 E Ko YA 4 R 6917 B0E B
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HK, SH—EERENER, £ERE Afl—REEeRUEsNEIl, AR “F
BT OENL, RIBTHR /W% B FEEE, H—REEeRbEsiEm, wEEna
Bl—REBEREHHGEHL, HE “A%K” EUESITHN “BE” X, “A%" 5§ "% &
WBKEEH Rz, BRMEEN, XHEHY, MEERIERS RS, JEmas LAt RE
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Review (2000), pp. 730 ~777; Gregory C Keating, Justifying Hercules; Ronald Dworkin and the Rule of Law, 12.2 -3
Law & Social Inquiry (1987), pp. 525 ~535.
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Pelerin Society) [, X FRE, BEMEE BB I UERRERAMT, TSRARE (33), (&) @\,
5563 ~236 T, ISR () FHE/AR - Mg - 3. (FHIESE: BIBR. HEEE SHAHE W
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(42) Rk, () BFH, £71 50

(43) See Manfred E. Streit, Economic Order, Private Law and Public Policy: The Freiburg School of Law and
Economics in Perspective, (JITE) Journal of Institutional and Theoretical Economics (1992), pp. 675 ~704,

(44) See William E. Scheuerman, Frankfurt School Perspectives on Globalization, Democracy, and the Law
(Routledge, 2008 ); John S. Dryzek, Deliberative Democracy and Beyond: Liberals, Critics, Contestations Oxford
University Press (2000) ; James Bohman, Complexity, Pluralism, and the Constitutional State: on Habermas’ s Faktizitit
und Geltung, 28.4 Law & Society Review (1994), pp. 897 ~930.

(45) HITE (33), (%) #@#TH, 588 W,

{46] See Owen Worth, The Janus-Like Character of Counter-Hegemony: Progressive and Nationalist Responses to
Neoliberalism, 16.3 Global Society (2002), pp.297 ~315.

(47) wHidE (33), () @76, 95 W,
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